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Overview

It is necessary that the long term ability of the electricity and gas networks to meet reasonable demands for the use of the network is ensured. That is the function of ‘transport adequacy’, which involves network planning as well as the decision making about maintenance and investments. Concerning investments in the networks, both the operator and the owner of the assets play a role. Their relation and the division of responsibilities are crucial (Joskow 2005; Balmert and Brunekreeft 2008). Who makes the planning, who decides about investments and who carries them out? Moreover, because of interdependencies in the interconnected network, some form of cooperation in the planning of the development of neighbouring networks is useful. Earlier research concluded that in the current European regulatory framework not all of these issues have yet been sufficiently arranged (Knops 2008, chapters 14 and 15), which the European Commission itself has also acknowledged (EC 2007).
In the European Union, a new package of (draft) energy legislation is currently being debated (the so-called ‘third package’; EC 2007). An important aspect of these proposals concerns new rules for the position of network operators and their relation with network owners. The proposal aims at a further unbundling of network operators (for transmission and distribution), and would basically leave the following options for the (transmission) network operator:

• the owner and the operator are the same legal entity, unbundled from firms involved in competitive energy activities (such as production or supply);

• the owner and the operator are separate legal entities, but they both belong to the same group of affiliated companies (of which some could be involved in competitive energy activities; this option is called the independent transmission operator in the current proposals);

• the owner and the operator are separate legal entities and they are not affiliated (this option is called the ‘independent system operator’ in the draft legislation). 

Moreover, the third package proposals also aim at strengthening the international cooperation and coordination of transmission operators, inter alia with respect to network planning. These changes proposed by the European legislator raise, however, the question of how the function of transport adequacy will be arranged in this new setting. 

In this paper we try to assess whether the current European legislative proposals are adequate to ensure the long-term ability of the network. This involves an assessment of the respective responsibilities of the network owner and the network operator, their relation, and the regulation of the income of the network firms in relation to investments. Moreover, we will assess to what extent the proposed legislation would bring about the much needed international cooperation between network operators with respect to network planning. Based upon our analysis we suggest improvements of the legal framework.
Methods
The method that is being used to analyse the legal framework of the function of transport adequacy is the ‘function-based legal design & analysis’ (fulda) method, that has been elaborated in Knops (2008). This method allows a systematic assessment of the legal organisation of a function, taking the relevant economic, legal, technical and policy aspects into account.
Results
First, the fulda method is applied to analyse ex ante the regulatory framework of a particular function (transport adequacy), which forms a test of the utility of that method for analysis. 
Second, an assessment of the EU legislative proposals is presented with regard to the function of transport adequacy (network planning and investments). 
Third, based upon the analysis it is suggested how the European legal framework can be improved. 

Conclusions
We conclude that the current European legal regime concerning the function of transport adequacy for electricity networks is not yet sufficient. A number of issues need to be arranged better, most notably the relation between network operator and owner as well as the regional cooperation and coordination between neighbouring transmission operators. The pending proposals for a new package of energy legislation would bring some improvements, but also raise several new questions. Still, a more careful approach to the relation between network operator and owner is needed. Moreover, the draft legislation obliges national transmission operators and regulatory authorities to engage in some form of regional cooperation, but this seems only to form the first steps towards effective international coordination. Besides those topics, a relevant issue remains the (lack of) coordination between the development of generation capacity and the network, which remains a problematic issue for which neither the current nor the proposed European legal regime for electricity provides a solution. Our final conclusion is therefore that we still need to invest in improving the legal regime concerning the long term development of the electricity infrastructure, in order to design an adequate legal regime to secure the function of transport adequacy.
References
Balmert, D. and G. Brunekreeft (2008), ‘Independent System Operators – The Investment Issue’, in: Proceedings of the First Annual CRNI Conference, Brussels, 28 November 2008.
European Commission (EC 2007), Proposal to amend the Electricity Directive 2003/54/EC (COM(2007) 528 final); Proposal to amend the Gas Directive 2003/55/EC (COM(2007) 529 final); Proposal for a regulation establishing an Agency for the Cooperation of Energy Regulators (COM(2007) 530 final); and a proposal for a regulation amending the Electricity Regulation (EC) No 1228/2003 (COM(2007), 531 final).
Joskow, P.L. (2005), ‘Patterns of Transmission Investment’, Working Paper CMI EP 78, University of Cambridge, Cambridge, http://www.econ.cam.ac.uk/electricity/publications/wp/ep78.pdf
Knops, H.P.A.(2008), A Functional Legal Design for Reliable Electricity Supply. How technology affects law, (Ph.D. thesis Delft University of Technology), Antwerp: Intersentia.
