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Overview 
Electricity and natural gas markets are now open to competition.  With competition comes the threat of market manipulation, where market participates often have the ability to move the price of financial assets in a way that is profitable for them, through creating “corners.”  This presentation, using materials from Andrew Kleit, Modern Energy Market Manipulation (Emerald, due out September 2018), will discuss how energy manipulation policy is enforced today by the Federal Energy Regulatory Commission (FERC).
Methods 
I first examine what the phrase “market manipulation” means.  I then apply that meaning to the arguments and FERC decisions in Barclays and Powhattan, two recent important decisions.  In Barclays, the defendant was charged with 655 separated counts of manipulation. Yet FERC did not present either to the parties or the public their analysis on all but two of these examples prior to makings its decision.  Barclay’s raises the question of how firms can defend themselves in a procedural setting where FERC acts as both the prosecutor and the judge.  Unfortunately for observers, Barclay’s settled the matter with FERC with a payment of $105 million, less than a quarter of the $470 million FERC originally requested.
In Powhattan, FERC has attempted to expand manipulation laws in several ways, such as the definitions of “wash trading,” and  a “well-functioning market.” It also has tried to expand the responsibility of parties in markets to follow FERC’s policy goals, as well as the meaning of the term “manipulation.”  As each of these steps is subject to controversy, it remains to be seen if FERC’s decision will by upheld by Federal Courts.
Results 
FERC’s actions as a judge are not consistent with “even-handed” decision making.  To date, the Commission has always sided with its own staff in market manipulation cases.  Indeed, FERC often buttresses staff’s positions by adding new arguments that staff did not propose.  To date, there seems little check on FERC’s behaviour.
Conclusions 
Unlike modern antitrust jurisprudence, energy market manipulation does not appear to be evolving into a more efficient legal process.  I suggest the best way to move this process forward is to reduce FERC’s role to a prosecutor, rather today’s structure, where they are both a prosecutor and a judge.  With this approach, the Federal Court system can be used to properly development energy manipulation law.
