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Abstract

Energy communities are one of the legal tools to spread
the prosumer figure, called “active customer”. The
contribution aims to focus on their governance by the
“effectively controlled by members or shareholders”
analysis and show how this element helps or not the
prosumer figure concretisation, in European and French
energy law
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The European Union, which has a strategy of lead-
ership in international climate policies [1], has, more
quickly than the international order [2;3;3;4; 5],
adopted a common energy policy’ combining the single
market with environmental and climate issues. The
crisis in the energy market has reinforced the need to
ensure the energy security of the Member States?, in
particular through the use of renewable energies.

The growing use of renewable energy (RE) sources
and greater competitiveness with traditional produc-
tion methods [6], the desire of citizens to take back
control of the way they consume and produce energy
[7]1 have all helped to consolidate new local social dy-
namics [8], resulting in a proliferation of projects that
produce or consume energy differently. The result is,
notably, the emergence of energy communities (EC) in
all shapes and sizes [9].

As early as 2008, Walker and Devine-Wright [10] iden-
tified the two pillars of these communities: governance
processes that are intended to be open and participa-
tory, and a concern to localise their economic, political
and symbolic benefits [11]. Hoffman et al [12] define EC
as “a decentralised method of energy production based
on a variety of distributed energy technologies where
production decisions are made as close as possible
to the point of consumption”. These communities go
beyond participatory financial investment. Consumers
are no longer spectators of their energy consumption,
but become players in it.

Energy law is being mobilised to support these EC
[13]. This use of law is an international movement that
is embodied in the spread of the figure of the prosumer
(1) and carries over into European EC law (2), which
French law transposes in a specific way (3).

1. The international spread of the prosumer
concept

The International Energy Agency (IEA) has formalised
the notion of the prosumer. It echoes the work of fu-
turologist Toffler [14], who believes that the future will
be made up of “prosumers”, i.e. citizens who become
active producers of goods and services rather than
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passive consumers. Prosumer-
ism characterises the breaking
down of the distinction be-
tween producer and consumer
[15], which emerged during the
Industrial Revolution. In 2014,
the IEA adapted the term to the energy sector: “The
term prosumer is used to refer to energy consumers
who also produce their own power from a range of dif-
ferent onsite generators” [16]. More broadly, and even
if the definition is debated [17], according to Brown,
Hall and Davis [18], a prosumer is an “actor who both
produces and consumes renewable energy and actively
modulates their demand”.

The IEA’s proposal has been accepted in developed
countries [19]. For the European Union, in its 2015
communication, A Framework Strategy for a Resilient
Energy Union with a Forward-Looking Climate Change
Policy?: “our vision is of an Energy Union with citizens
at its core, where citizens take ownership of the energy
transition, (...), participate actively in the market”. The
term “prosumer” is not used, but the broad outlines
of the concept are present and will be given concrete
form in the own-initiative opinion of the European Eco-
nomic and Social Committee in 2016 [20]: “Prosumer
energy can be regarded as an essential element of
the transition to distributed generation . Prosumers
are defined as “Prosumers are individuals, groups of
individuals, households or farms able to operate in an
organised way, e.g. through associations, foundations
or cooperatives, that are both producers and consum-
ers of energy produced in small installations located in
back yards or on residential or commercial buildings
(...). Prosumers can also be small businesses, including
social enterprises and local authorities.” .

These institutional positions have been incorporated
into the directives, in particular the 2019 directive on
electricity market, under the term “active customer” as
“a final customer, or a group of jointly acting final cus-
tomers, who consumes or stores electricity generated
within its premises located within confined boundaries
or, where permitted by a Member State, within other
premises, or who sells self-generated electricity or
participates in flexibility or energy efficiency schemes,
provided that those activities do not constitute its
primary commercial or professional activity”. They
may therefore, individually or collectively, consume,
store, produce, sell or participate in flexibility or energy
efficiency schemes.

The concept is legally defined, but it needs to be
made operational, in particular so that it covers the
implications in terms of “governance”, since prosumers
must “operate in an organised way"[20] .
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2. The operationalisation of the prosumer in the
European legal order: EC

The “prosumer” can take many forms [21; 22], from
individual self-consumption® to collective self-consump-
tion [23; 24] or membership of an EC in which the no-
tion of “making a group” is an innovative breakthrough
in the energy system [25].

At European level, the EC makes it possible to opera-
tionalise the notion of the prosumer or active customer
through two types of EC [26; 9]: the renewable energy
community (REC)”, and the citizen energy community
(CEC). As groupings of activities and players, they will
give their members the opportunity to become active
in the energy system. Based on “open and voluntary
participation”, they are both “effectively controlled by
members or shareholders™. Their aim is “to provide
environmental, economic or social community benefits for
its shareholders or members or for the local areas where it
operates, rather than financial profits™° .

There are two main differences between them.
Firstly, in terms of the activities carried out: the REC
can produce, consume, store and sell RE, share within
itself the RE produced by the production units it owns
and access the relevant energy markets' ; the CEC,
active only in the field of electricity (renewable or not)
can carry out the same activities as the REC, but can
also be an aggregator, energy supplier and/or energy
services provider'. Secondly, their geographical scope
is not the same. This criterion is decisive for the qualifi-
cation of “effective” control of the community. Only the
REC will be linked to its territory. It will be controlled
“by shareholders or members that are located in the
proximity of the renewable energy projects that are owned
and developed by that legal entity;"'. It is exactly at the
interface between these two criteria that the challenge
of structuring community governance [27] arises, and
therefore the operationalisation of the notion of “active
customer”. The French case is particularly exemplary.

3. The French legal framework for EC: an example
of the complex implementation of the concept of
effective control

The EC French law is now codified in articles L. 291-1
to L. 294-1 and R291-1 to R293-1 of the Energy Code.
The effectif control mobilized to criteria, the autono-
mus and the geographical proximity

About effective control, there is a presumption when
more than 40% of the voting rights of the community
are held, directly or indirectly, by one of the categories
of persons eligible to exercise such control and no
other category of person holds a higher proportion
of voting rights than that held by the first category.
These eligible persons meet certain criteria, distinguish-
ing “open” participation from effective control™. For ex-
ample, if there are no more than twenty people in the
community, they may participate but may not exercise
effective control over it'®.

The EC must comprise at least twenty natural per-
sons or two of the categories of persons eligible to
exercise effective control over the community, “which
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must include those who benefit, whether free of charge or
in return for payment, from the environmental, economic
or social advantages that the community provides™” .

A REC will be made up solely of natural persons,
small and medium-sized (SMEs) autonomous enter-
prises’, local authorities and groups of local authori-
ties, local semi-public companies, social entrepreneur-
ship funds’, or associations®. The same categories
of member as for the CER may be members or share-
holders of the CEC, and effectively control it, without
reference to geographical proximity?'.

EC should take the form of an “autonomous” legal
entity or legal person, bringing together the various
participants, whether consumers, producers or in-
vestors?®. Autonomy, like effective control, is particu-
larly linked to the search for the “active customer”. It
expresses a certain vigilance with regard to the more
traditional players in the energy sector. The preamble
to the RED Il Directive states that “To avoid abuse and
to ensure broad participation, renewable energy commu-
nities should be capable of remaining autonomous from
individual members and other traditional market actors
that participate in the community as members or share-
holders, or who cooperate through other means such as
investment"®. Under French law, autonomy is required
for both communities® . The European text defines an
autonomous company negatively as one that is neither
“Linked enterprises” nor “Partner enterprises"> .

Articles R. 291-1 and R. 292-1 of the French Energy
Code lay down special prohibitions for member com-
panies of an energy pool and their employees. Thus,
those “holding more than 10% of the voting rights and
10% of the equity and quasi-equity [of a community], or of
an undertaking controlling or being controlled directly or
indirectly by such an undertaking, in particular, may not
hold, directly or indirectly, (...) more than 10% of the voting
rights and 10% of the equity and quasi-equity of that
community” on an individual basis. Collectively, these
amounts may not exceed 33% or the amount held
collectively by “other natural persons [and] local author-
ities or groups thereof”. More generally, a company and
its employees may not together hold more than 40% of
the equity, quasi-equity and voting rights.

This vigilance also applies to companies in the energy
sector. Partly in line with European law, French law
stipulates that when a private company participates
in a community, it may not do so as part of its main
commercial or professional activity?. In European law,
only the REC is directly concerned by this prohibition,
which seems to be limited to cases where the compa-
ny's participation is on behalf of “final customers"’. The
CEC is not concerned, but the directive emphasises that
decision-making powers are “limited to those members
or shareholders that are not engaged in large-scale
commercial activity and for which the energy sector
does not constitute a primary area of economic activ-
ity” 2.

The criterion of geographical proximity is the second
element of effective control. It applies only to RECs
and differs according to the legal nature of the mem-
bers of the REC%. Only those of its members located
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“in the geographical proximity” of the RE projects it has
developed or subscribed to will be able to control the
community.

People must live in the area (french department)
where the community’s RE projects are located, or in
an adjacent area. The REC's member associations must
have at least twenty natural person members residing
in the same area. This raises a number of questions.
For example, will a REC that is effectively controlled by
twenty natural persons living near the project have to
replace the member leaving the community to move
outside the geographical area in order to continue to
exist?

For SMEs, the head office or one of the secondary es-
tablishments must also be located in the departement
where the project is to be set up or in a neighbouring
departement.

For local authorities, effective control is deemed to
be exercised when each of the RE projects to which the
community has subscribed or which it has developed
are located in their territory or in a neighbouring terri-
tory, except for the Region, which can only act within its
territory.

However, this condition of geographical proximity
does not apply to all members of the REC, but only to
those belonging to the category holding more than 40%
of the voting rights in the community.

CEC is not subject to these conditions of geographical
proximity*°, only its purpose, to provide environmental,
economic or social benefits to its members, or “to the
local territories where it carries out its activities"', creates
a link with the territory. This may be explained by the
CEC activities, which does not concern renewable ener-
gies, which are more likely to be local, but only electric-
ity, whether or not of renewable origin.

*kk

The notion of the prosumer makes it possible to
analyse the spread of a paradigm shift in the energy
system, which must now rely on consumers to ensure
the deployment of RE. This move towards an active
consumer is still in its infancy [21]. In France, the
legal framework is beginning to be fleshed out by the
concept of “effective control”, but the other part of the
prosumer concept has yet to be defined. To ensure full
control, prosumers and communities must have rights
equivalent to those of other players in the system [28].
In this sense, communities are subject to fair, propor-
tionate and transparent procedures, and cost-reflective
network charges, “ensuring that they contribute, in an
adequate, fair and balanced way, to the overall cost
sharing of the system in line"*2 and “should be allowed
to operate on the market on a level playing field with-
out distorting competition, and the rights and obliga-
tions applicable to the other electricity undertakings
on the market should be applied (...) in a non-discrimi-
natory and proportionate manner”?. The groundwork
has therefore been laid; everything remains to be
developed.
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