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Overview
Power generation utilities are similar to network industries and require asset specific investments. Unless there is an assurance against expropriation i.e. regulatory commitment, investments won’t take place.  While New Institutional Economics views regulation as entrenched in the complexities of a country’s public policy, complexities increase within the nascent power generation markets in developing countries, when one of the parties to the power purchase contract i.e. the distributor, is a state agency. Such public contracts are by nature political and create additional risks of governmental, regulatory and third party opportunism. An adequate regulatory design need to have safeguards to prevent opportunistic behaviour arising out of contractual incompleteness and balances the trade off between commitment and flexibility. Two decades ago the power sector in India was deregulated and brought under independent regulation. However, planned capacity addition targets are still not met and private investments have not flooded in as expected. Moreover, the market context of regulation has changed and is now more dynamic. It is thus important to analyze the nature of these public contracts, the role of independent regulation and barriers to the evolving competitive structure of power generation.  
Methods
We examine the current regulatory context from a transaction cost economics perspective. Transaction cost economics takes a micro analytic view of regulation as a contracting problem based on the discriminating alignment hypothesis where governance structures align themselves to minimize the costs which arise out of the particular attributes of a transaction. We adopt a qualitative case study approach using the case of independent power producers (IPPs) investing in generating capacity in the south Indian state of Andhra Pradesh. Andhra Pradesh is widely considered as a leader in electricity reforms and its regulatory agency, Andhra Pradesh Electricity Regulatory Commission (APERC), is deemed as the ‘best practice’ in electricity regulation. Aided with some expert interviews, the main data is sourced from the power purchase agreements (contracts) drawn between the private producers and the state owned distribution utilities. Other important sources of data are government orders, regulatory orders and related documents. The data is used to study the micro analytic patterns of  investment hold ups, renegotiations and contested amendments. The required information has been collected through multiple visits to the concerned authorities, mainly the APERC, Hyderabad and their web dissemination; Central Electricity Authority, New Delhi; archives of government departmental libraries; and energy repositories like Infraline.   
Results
Upon analyzing the case of the major new private investors, it was found that though they entered into power purchase contracts, through competitive bidding, for building mega power plants in 1997, they could not be operational at full capacity till the year 2009. The preliminary analysis of different power purchase contracts indicate that they were inflexible, non responsive to input dynamics and public in nature. Though there were a series of renegotiations, investments were stuck incurring losses on fixed specific assets. The distributors were stranded too and suffered heavy losses as they did not receive their due share of power. The consumers suffered power cuts and faced the burden of increased tariffs. The main reason for these inefficiencies was the non availability of natural gas which was to act as primary fuel. For the years from 2003 to 2009, the supplies of natural gas were so low that they could not even fulfil the requirements of the existing power plants. The ‘alternate fuel’ clause became the centre of contention between the parties as its sourcing was prohibitively costly to the distributors, who would have to pay either higher price for power or pay fixed charges. The litigations were resolved as late as  the year 2009 through a costly and time consuming regulatory process.
Conclusions

The prime import of this paper is that inadequate availability of input generates lot of uncertainty and deters the development of power markets by making contracts incomplete. This condition gets aggravated when the contract is public in nature. The regulatory agency, although a quasi judicial authority, is an extension of the government. The case of Andhra Pradesh regulators however, shows that a pro active regulation is still possible and third party monitoring by public interest groups does result in a relatively transparent regulatory process. However there are huge transaction costs involved not only in the form of ‘monitoring, enforcing and renegotiating an incomplete contract’ but also the time lost during the regulatory process. Policy makers should allow a careful infusion in the generation segment of power sector based on realistic assessments of primary fuel availability, installing safeguards against opportunistic behaviour and strengthening the regulatory process. Thus new regulatory policy for other states and developing countries would benefit if these elements of transaction cost reasoning are incorporated in the design stage itself.
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