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Overview

It is generally accepted that the market design of a liberalized electricity and gas market includes a certain degree of unbundling of network operators from competitive activities such as production, trade or supply, as to prevent discrimination and to secure a level playing field. In the European Union (EU), the first Electricity and Gas Directive (directives 96/92/EC and 98/30/EC), that started the European process of liberalization, required functional unbundling of network operators (separate accounts and independent management). The second Electricity and Gas Directive (directives 2003/54/EC and 2003/55/EC) imposed legal unbundling of network operators: a network operator should be a separate legal entity that itself is not involved in competitive energy activities such as production, trade or supply (cf. Gómez-Acebo & Pombo Abogados S.L. and Charles Russell LLP 2005). 
However, discussion remained whether such legal unbundling is sufficient. It had been argued that network companies should ideally be unbundled in such a way that competitive segments of the value chain are separated from monopolistic segments (cf. Newbery 2001). Academics and policy makers have been debating about full ownership unbundling: with this type of unbundling, the operator of a network is also the owner of it, while the operator is not related to a company active in a competitive energy activity. In its proposal for a third package of EU energy legislation, the European Commission (2007) proposed the option of full ownership unbundling for trans​mission network operators along with the option that the transmission network operator is fully unbundled, while the network owner may still be part of larger group of companies involved in competitive energy activities (the ‘independent system operator’ option). The finally adopted versions of the (third) Electricity and Gas Directive (directives 2009/72/EC and 2009/73/EC) contain these two options, as well as the option of some form of enhanced legal unbundling. For distribution network operators, the 2009 Directives are equal to the previous ones, only requiring the legal unbundling of these operators. 
This leads to the question whether there is room for EU Member States to go further than the Directives and to implement full ownership unbundling for distribution network operators. In this paper, we will analyze this question based on the case of the Netherlands. To the knowledge of the authors, the Netherlands is the only EU country that has mandated ownership unbundling of the distribution networks for electricity and gas. In the Netherlands, the operator of a distribution network is obliged to be also the ‘economic owner’ of the network, while that operator may not be related to a company involved in a competitive energy activity within the Netherlands. Moreover, effectively it is required that the energy networks remain in public hands. 
However, a number of (integrated) Dutch energy companies have challenged the statutory provisions implementing full ownership unbundling, mainly arguing that it is against EU law (cf. Slot 2006). In June 2010, the Court of Appeal of The Hague indeed ruled that full ownership unbundling of distribution network operators (as implemented in the Netherlands) is contrary to EU law (see Vedder 2010). The Dutch State has appealed this decision and the case is currently pending at the Supreme Court. 
The paper is structured as follows. First, we discuss the arguments for full ownership unbundling, including the economic rationales. Second, we describe the Dutch case of full ownership unbundling of distribution network operators. Third, we analyze the relevant EU law, consisting of so-called EU primary law (Treaties) and secondary law (Directives and Regulations) and their interpretation in case law. Important aspects are the free movement of capital and freedom of establishment. Fourth, using the Dutch case, we assess whether, in the current legal EU regime, a Member State can implement full ownership unbundling for distribution network operators (and how such a regime should be justified). If we would have to conclude that a Member State has limited or no room to impose full ownership unbundling for distribution network operators, we will indicate how the EU legal regime should be changed in order to allow this option for Member States. Finally, we conclude. 
Methods

We use a literature review for describing the arguments pro and contra full ownership unbundling as well as the economic rationales for it. 
For the assessment of the legal framework of EU economic law and specific energy legislation, we apply a legal analysis of the legislative documents (EU Treaties, Directives and Regulations, as well as national legislation), case law and legal doctrine. 
Results

The analysis made in this paper leads, first, to an answer to the question whether the Dutch form of full ownership unbundling of distribution network operators is (likely to be) allowed under EU law. 
Subsequently, we can indicate, more in general, under what conditions a Member State could adopt full ownership unbundling for distribution network operators (given the current EU legal framework). What are the relevant aspects to consider? And how should this full ownership unbundling be implemented? 
Moreover, based upon our analysis we can suggest as to what should be changed at the level of the European law in order to allow Member States sufficient room for implementing full ownership unbundling of distribution network operators (if the Member State would decide so). 
Conclusions

In general, the economic rationales for full ownership unbundling do not only apply to transmission network operators (on which the debate normally focuses) but also to distribution network operators. However, whereas the recent EU Electricity and Gas Directives explicitly include the option of full ownership unbundling for transmission network operators, this option is not mentioned for distribution network operators. For these operators, the Directives only require legal unbundling. Consequently, if a Member State wants to implement full ownership unbundling of distribution network operators, its measure should comply with general EU law. How this may work out in practice, we can learn from the example of the Netherlands, as of yet the only Member State where full ownership unbundling of distribution network operators has been imposed .
As full ownership unbundling means, inter alia, that a network operator may not be related to a company that is involved in competitive energy activities, this type of unbundling is likely to be, at first sight, a restriction of the free movement of capital and/or the freedom of establishment, two fundamental freedoms of EU law. However, Member States may implement an exception to these general rules (which must be necessary for a public interest and proportionate), but such an exception may, pursuant to case law, not be justified for purely economic reasons. This leads to the somewhat odd situation that even if the Dutch example would (empirically) show that there are economic benefits (cf. De Vries and Knops 2011), that would be an invalid reason to justify an exception to the free movement of capital. 
The Dutch lawsuit about the legal feasibility of the implemented regime of full ownership unbundling of distribution networks is a real test case for the EU and its Member States. From it, we can conclude under which conditions a Member State may impose ownership unbundling for distribution network operators. 
Finally, looking from a broader perspective, it looks as if in this case general EU law, with its strong focus on the economic freedoms such as the free movement of capital, hampers the realisation of EU energy policy goals, such as truly independent network operators that do not cross-subsidize. .
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